
E-mail Exchange on Policy on Writings & Markings 
 
 
-----Original Message----- 
From: Benjamin Putnam <benj@pmlawvt.com>  
Sent: Tuesday, July 21, 2020 4:44 PM 
To: Kathleen Ramsay <KRamsay@TownOfMiddlebury.org> 
Cc: Bill Kernan <BKernan@TownOfMiddlebury.org>; 'Thomas Hanley' 
<THanley@middleburypolice.org> 
Subject: RE: Racist & anti-Semitic hate speech  
 
Hi Kathleen, 
 
I have not done any recent research on this issue, but Susan's advice is consistent with my general 
understanding of the law.  It would be advisable for the Town to have a formal, written, content-
neutral policy, rather than addressing each incident on a case-by-case basis and opening the Town 
up to charges of viewpoint discrimination. 
 
I'm not sure there is a need for a separate ordinance unless the Town wants to levy fines or take 
other enforcement action.  Instead, it would probably be sufficient to have a written policy stating 
that writings and markings on public property by members of the public are generally prohibited, 
and calling for Town staff to remove or cover up any markings that do appear.  I would be happy to 
review a draft policy if you want to take a shot at preparing one. 
 
In the interim, before the Selectboard adopts a formal policy, I would just make sure that any 
removal/covering up actions are done on a content-neutral basis. 
 
Let me know if that helps, or if you have more questions. 
 
Thanks, 
Benj 
 
Benjamin W. Putnam, Esq. 
Putnam & Menard, PLC 
 
One Cross Street 
Middlebury, VT 05753 
(802) 388-7966 
(802) 388-9713 (fax) 
benj@pmlawvt.com 
 
 
-----Excerpt from Original Message----- 
From: Kathleen Ramsay <KRamsay@TownOfMiddlebury.org>  
Sent: Tuesday, July 21, 2020 10:33 AM 
To: Benjamin Putnam <benj@pmlawvt.com> 
Cc: Bill Kernan <BKernan@TownOfMiddlebury.org>; 'Thomas Hanley' 
<THanley@middleburypolice.org> 



Subject: FW: Racist & anti-Semitic hate speech  
 
Good morning, Benj, 
 
As suggested by VLCT MAC Attorney Susan Senning, below, just touching base with you about 
markings on public property.   
 
Please let me know your thoughts on this operational policy, and any thoughts/recommendations 
you may have on a formal policy or ordinance. 
 
Thanks, 
Kathleen 
 
-----Original Message----- 
From: Susan Senning <ssenning@vlct.org>  
Sent: Thursday, July 16, 2020 1:46 PM 
To: Kathleen Ramsay <KRamsay@TownOfMiddlebury.org> 
Subject: RE: Racist & anti-Semitic hate speech  
 
Hi Kathleen, 
 
I'm so sorry to hear that this happened to your community. It is unfortunate, to say the least. 
 
In the immediate instance, I recommend the town contact law enforcement to report the 
vandalism. This is damage to public property that constitutes a crime and should be reported. You 
may also want to contact PACIF Underwriting in case they have steps they'd want you to take in 
case any coverage question or claims arise. underwriting@vlct.org. 
 
What follows is general information about regulating speech on public property, and what the 
analyses are depending on who is speaking (i.e. members of the public or the town/selectboard). If 
the selectboard wants to take a position in support of the Black Lives Matter movement, it can do 
so. There is a so-called “government speech” doctrine which allows a political body to take a 
position on an issue and fly a BLM flag, for instance. The legal analysis of how speech is regulated 
ultimately depend on who is “speaking” or, in other words, who is installing a sign or flag. If the 
town is posting signs itself and not allowing others to do so, or is displaying a flag, then there is a 
so-called “government speech doctrine” that applies. The government speech doctrine is explained 
here: 
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law.cornell.edu%2fconstitution-
conan%2famendment-1%2fthe-government-speech-doctrine.&c=E,1,T3idO0rRUZnwfDyp-
pdSV16E0y6G62ebPGeo0H8kd4YgTqDUqQ7KSXvXZNIv1HiYF-
4oi55trLFAwHqkRCqSIi5aBacWkNBAkzcKL5vpqzoUWJU,&typo=1 So long as the town is not 
creating an open forum for other speakers on town property, then it's government speech; the board 
can say what it wants and select the views it wants to express, regardless of the fact that it was 
funded or gifted by a private third party. See Pleasant Grove City v. Summum, 555 U.S. 460, 467–68 
(2009). The board can say what it wants on government property, but it has to be careful about 
opening up a limited forum in which case the content-neutral regulations (below) apply. 
 



If the question is broader and gets into regulating the installation of temporary signs on town 
property, the following information may be helpful. The general topic of signs and political signs, 
specifically, brings up a lot of free speech and constitutional considerations. The selectboard may 
either prohibit the placement of temporary political signs on town property (so long as it similarly 
prohibits all temporary signs regardless of content) or, if it plans on allowing them, it cannot then 
regulate them based upon their content. I would strongly suggest that the selectboard develop a 
policy or sign ordinance to address this issue in order to provide clear and consistent guidance to 
its decisions. Unfortunately, we do not have any models but many towns regulate signs on public 
property so I would recommend you reach out to others for samples. Content-based regulation of 
speech (here, on signs) by the government is usually unconstitutional; regulations must be view-
point neutral unless they meet a high standard (strict scrutiny) upon legal review. There is a long 
history of US Supreme Court case law on this point and the types of speech that are allowed to be 
prohibited and regulated vary, depending on which type of forum you create. Therefore, I strongly 
recommend consulting the town attorney prior to adopting any policy or ordinance to regulate 
speech. 
 
The following is more in-depth information on sign regulation for your consideration: 
 •Content-based time limits on signs are unconstitutional. For example, a sign law would be 
impermissibly content-based if it restricts political signs to less than 60 days but permits the posting 
of other temporary  signs beyond the 60-day period. 
 •Municipalities may restrict all temporary signs by imposing permit and permit fee 
requirements but cannot then exempt some classes of signs on the basis of content. For example, a 
regulation would be content  based if it exempts temporary real estate signs from the uniform 
permit and fee requirements for other signs.  
 •Some local governments pass laws that require political signs to be removed within a short 
time after an election has taken place.  The validity of such laws depends upon whether they are 
content neutral and apply  to all kinds of temporary signs. A local government can prohibit all 
signs (temporary or permanent) from being posted on public property so long as the regulation is 
silent concerning the speaker’s viewpoint. 
 •Such a regulation is considered a valid time, place and manner regulation, which does not 
violate the free speech clause of the First Amendment. A local regulation that specifically limits the 
time in which political signs may be posted may be invalidated if it does not apply alike to signs 
that display other messages. 
 
Having a clear policy on temporary signs on public property is always best so the town’s decisions 
are consistent, fair, and content/viewpoint neutral. The rule of thumb is that “if you have to read 
the sign to determine if it’s allowed or not, that is a content-based regulation.” It should be an all 
or nothing question- do we allow temporary signs on our property or not? Either way, you cannot 
choose which to allow based on content (advertising, political, event promotion, etc).  
 
Therefore, the answer to the questions of can signs be regulated or flags raised depend on who is 
posting the sign and displaying the flag. If it is the town acting (i.e. the selectboard), this will be a 
political decision for them to make and they are free to decide what is displayed under the 
government speech doctrine. If the board is opening up town property to others to display/install 
signs, then it will need to allow for all or nothing. It may be best to consult with the town attorney 
before taking action, or at least if/when another group requests anything be taken down or installed 
by request to be sure each case is handled properly. As always, we recommend working closely with 
the town attorney to ensure each action the selectboard takes is legally sound. 



 
I hope this helps. 
 
Sincerely, 
Susan 
 
Susan E. Senning, Esq. 
Staff Attorney I, Municipal Assistance Center 
89 Main Street, Suite 4 
Montpelier, VT 05602-2948 
1-800-649-7915 
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.vlct.org&c=E,1,BpBslxbAYb7EVeKCz
ULADBJTQ9nhoY3J95R2ImClC4e-
jSIYndnsrE6Qg3jrnShZuZpM_5vAPsQWoHE2HuktE0AfN_0MlLruUmCKf4587g,,&typo=1  
 
 
This transmission may contain privileged and confidential information. It is intended only for the 
use of the person(s) to whom it is addressed above. If you are not the intended recipient, you are 
hereby notified that any review, dissemination, distribution or duplication of this communication 
is prohibited. If you are not the intended recipient, please contact the sender by reply email or 
telephone and destroy all copies of the original message. Thank you. 
 
 

-----Original Message----- 
From: Kathleen Ramsay <KRamsay@TownOfMiddlebury.org>  
Sent: Thursday, July 16, 2020 12:06 PM 
To: VLCT <info@vlct.org> 
Cc: Thomas Hanley <THanley@middleburypolice.org>; Bill Kernan 
<BKernan@TownOfMiddlebury.org>; Beth Dow <BDow@TownOfMiddlebury.org>; Chris 
English <CEnglish@TownOfMiddlebury.org> 
Subject: FW: Racist & anti-Semitic hate speech  
 
CAUTION: This email originated from outside of VLCT's email system. Maintain caution 
when opening external links/attachments 
 
 
Good afternoon MAC, 
 
In response to recent markings for public structures, we are looking to see if the League 
has any sample policies/ordinances prohibiting the use of public structures for messaging, 
posting, or graffiti. 
 
Thanks, 
Kathleen 
 


